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MEMORANDUM AND ORDER

On September 24, 1998, Ivanhoe F. Miller (*Miller”), filed a pro se complaint aleging that his
employer, State of Delaware Department of Probation and Parole, a divison of the Department of
Correction(*DOC”), violated Title V11 of the Civil Rights Act of 1964. Specificdly, Miller dlegesthat the
DOC suspended and later terminated his employment based onhisrace. On August 20, 1999, Miller filed
acompanion case concerning the same set of facts dleging that the DOC retdiated againgt him when he

complained of their aleged discriminatory conduct. The court consolidated these two caseson February



15, 2000. Presently, before the court isthe DOC’s motion for summary judgment. Upon consideration
of the parties’ submissions and the gpplicable principles of law, the court concludes that Miller hasfalled
to establish a prima fade case of discrimination or retdiation. Therefore, the court will grant the
defendant’s motion for summary judgment. The following sections explain the reasons for the court’s
decison more thoroughly.
l. BACKGROUND

Miller began his employment with the DOC on October 1, 1994, as a Probation and Parole
Officer. During the summer of 1997, Miller logt his department-issued wegpon.! He alleges that the
weapon was stolen from his gpartment on Saturday, July 19, 1997, by a femae guest, Linda Wilson
(“Wilson™). That sameday, Miller conducted an exhaustive search of hisapartment, hiscar, and hislocker
at the Probation and Parole Office. The weapon was not found during the seerch. Miller then returned
to his home and placed a call to apsychic in aneffort to locate the weapon.? He then called aco-worker,
Kathy Schagp (“ Schagp”), and told her about the Stuation. Schagp notified his supervisor, Phyllis Ryan
(“Ryan”), about the missng wegpon. Ryan contacted Miller and instructed him to report the incident to
the police.

In response, Miller reported the lost weapon to the New Castle County Police. Officer Rob
Joseph responded and interviewed Miller a his gpartment that same Saturday evening.  During the
interview, Miller stated that he believed the weapon was stolenby Wilson. Officer Joseph was concerned

about Miller's behavior throughout the interview and had doubts that Wilson was involved as Miller

The exact date of the lossis uncertain.
The weapon is unclear asto what the psychic told Miller about the location of the weapon.
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clamed. Asaresult, Officer Joseph contacted Ryan who informed him that aProbation and Parole Officer
must carry their duty pistol during fidd work, and that Miller had not performed fiddd work in the two
weeks prior to the incident. She stated the possibility that the handgun may have been lost or stolen during
thistime period.

On Sunday, July 20, 1997, Officer Joseph requested that Miller participate in another interview
at the New Castle County Police headquarters. Miller fredy attended thissecond interview driving hisown
car bothto and fromthe police station. During the course of second interview, Miller changed hisversion
of the loss of the handgun. In the second account, Miller stated that the weapon was stolenfromthe trunk
of his Toyota Camry while parked at a supermarket two weeksprior. Miller assertsthat hetold the second
version because in order to end the questioning and leave, he felt that he had to tdll Officer Joseph what
he believed the officer wanted to hear. In particular, he aleged that the second version was the result of
himbeing “ coerced” into“lying.” Undisputed evidenceinthe record demonstratesthat Miller was not under
ared, placed in handcuffs, or physicaly abused during the inquiry.

Shortly after the reported loss, Miller was suspended and subsequently terminated on July 22,
1998, by the DOC. In addition, Miller was crimindly charged and prosecuted by the State of Delaware
for offida misconduct and fasdy reporting an incident. On March 13 and March 16, 1998, he wastried

and acquitted on the crimina charges. Subsequently, Miller successfully had his arrest record expunged.

. STANDARD OF REVIEW
A moving party is entitled to summary judgment as a matter of law if there are no genuine issues

of materia fact. Fed. R. Civ. P. 56(c) (2000).



Whenamotionfor summary judgment is made, the moving party hasthe initid burden of identifying
the absence of materid fact withinthe nonmoving party’s daim. Once the moving party meetsthis burden,
the burden shifts to the nonmoving party to “ set forth specific facts showing that thereis a genuine issue for
trid.” Fed. R. Civ. P. 56(¢). The nonmoving party may not rest upon the mere dlegations or denids of
the adverse party's pleading. To support its clam, the nonmoving party must show that there will be
testimonia, documentary, or other evidencethat demonstratesa genuine issue of materid fact. 11 Moore's
Federal Practice, 8 56.11 (Matthew Bender 3d ed. 2000). If the nonmoving party does not meet this
burden, summary judgment, if appropriate, will be entered. Fed. R. Civ. P. 56(e). With respect to
summary judgment in discriminationcases, the court'srole is*to determine whether, uponreviewing dl the
facts and inferences to be drawn therefrom in the light most favorable to the plaintiff, there exigs sufficient
evidence to create a genuine issue of materid fact as to whether the employer intentiondly discriminated
agang the plantiff.” Scalav. Delaware Dept. of Correction, 2001 WL 641075, at *11 (D. Del. May
22, 2001) (interna citations omitted).

[11. DISCUSSION

In its motion for summary judgment, the defendant arguesthat it is entitled to judgment as a matter
of law because 1) Miller did not timely file his state law clams, 2) Miller cannot establishaprimafacie case
of discrimination or retaiation, and 3) even if Miller could establish a prima fadie case, the DOC had a
legitimate, non-discriminatory reason for Miller's termination.  The court will individualy address each
argument as presented.

A. Title VII Filing Requirements

In Title VII cases, daims are properly presented to the court only after administrative
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remedies have been exhausted. See Anjelino v. New York Times, 200 F.3d 73, 87 (3d Cir. 1999). A
clam of employment discrimination under Title VII must be filed withthe Equal Employment Opportunity
Commission (“EEOC”) within 180 days of the last aleged discriminatory act. 42 U.S.C. § 2000e-5(¢)
(1994). Once aplantiff hasrecelved a“right to sue’ letter from the EEOC, the plaintiff has 90 days to
fileacomplaint in court. See Figueroa v. Buccaneer Hotel Inc., 188 F.3d 172, 175 (3d Cir. 1999).

On March 27, 1998, Miller filed a charge of discrimination with the Philaddphia office of the
EEOC againg the DOC. Miller filed a second charge of discrimination aleging retdiation on August 20,
1998. Miller obtained his fird right to sue letter from the EEOC concerning his suspenson on June 30,
1998. He filed his first suit on September 14, 1998. He obtained his second letter concerning his
termination on May 24, 1999. He filed his second suit on August 20, 1999. Miller filed an amended
complaint, which included state law claims, on January 23, 2001.

The DOC does not dispute that Miller properly filed withthe EEOC beforefilinga complaint with
the court. It dso does not dispute that the dams Miller presented to the EEOC are consstent with the
dlegaions he madeinhistimey-filed initid complaint withthe court. However, the DOC disputeswhether
the gtate law claims added to Miller's amended complaint in January of 2001 were timdy filed?
Specificdly, the defendant contends that because the scope of the EEOC investigation defines the
parameters of the civil action before the Digrict Court, Miller’ s state law clams must be dismissed. The
court disagrees.

Just as the court was not persuaded by the defendant’ s opposition to Miller’s motion to amend,

3The defendant opposed Miller' s motion to amend because it contends that the amended claims
would have been filed outsde the ninety day window permitted by statute. See D.I. 27.
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it finds the defendant’s argument that Miller's state law cdams are untimely to be without merit.

The defendant relies on Figueroa v. Buccaneer Hotel Inc., 188 F.3d 172, 175 (3d Cir. 1999)
insupport of itsargument. The court finds Figueroa is clearly ingpposte because the plaintiff in that case
faled to file her federa dams until 169 days after she received aright to sue letter. Seeid. The court
dismissed her remaining tate law cdlams for lack of subject matter jurisdiction. Seeid. Most important,
Figueroaisslent asto the issue of amending timdly filed federd damswithrelated statelaw dams arisng
from the same s&t of facts.

The proper inquiry of timdiness, as Miller correctly pointed out in his answering brief (D.I. 59),
involves the gpplication of the state statute of limitations concerning each state clam. Thereisno need to
consider the 90-day right to sue window for statelaw cdlams. Moreover, the defendant clearly concedes
that Miller recited subgtantidly amilar factsin both his EEOC charges of discriminationand his unamended
complaints. The state law claims are predicated upon those same facts. Therefore, the court concludes
that Miller's amended complaint induding state law daims was timdy filed under the state statute of
limitations.

B. Discrimination and Retaliation Claims

Under Title VII,

it shdl be an unlavful employment practice for an employer to . .. discharge any individud, or

otherwiseto discriminate againgt any individua withrespect to his compensation, terms, conditions,

or privileges of employment, because of such individud's race, color, religion, sex, or national
origin.
42 U.S.C. § 2000e-2(a).

InTite VIl discriminationand retdiation cases, the court gppliesthe McDonnd | Douglasthree-step

burdendhiftingandyss. See McDonnell DouglasCorp. v. Green, 411 U.S. 792 (1973); seealso Texas



Dept. of Community Affairs v. Burdine, 450 U.S. 248 (1981).. Fird, the plaintiff hasthe initia burden
of establishing aprimafacie case of discrimination. If the primafacie requirement is satisfied, the burden
shifts to the defendant-employer to articulate a legitimeate, nondiscriminatory reason for the employment
decigon. If the employer does so, the burden shifts back to the plantiff to show the nondiscriminatory
reason offered by the defendant-employer was a mere pretext for discrimination. See McDonnel |
Douglas, 411 U.S. at 801.
1. Miller’s Prima Facie Case

Miller dleges that he was suspended and then fired because he was black. Specifically, he
contends that white officers in smilar Stuations were administered substantidly more lenient sanctions.
Miller dso dleges that the DOC retdiated against him when he complained about their discriminatory
practices. Incontrast, the DOC assertsthat Miller cannot establish primafacie case of elther discrimination
or retdiation because he was suspended and terminated not because of his race or the fact that he lost his
wegpon, but because he gave muitiple accounts in explaining the loss of hisweapon. The court will firgt
address whether Miller has proven primafacie cases of racid discrimination and retaiation.

a Racial Discrimination Claim*
In order to establish a primafacie case of discrimination, Miller must show that: (1) he or sheis

amember of aprotected class; (2) heor sheisqudified for the former position; (3) he or she suffered an

“Although Miller's complaint does not identify under what theory of discrimingtion the plaintiff
is proceeding, the court construes the complaint as aleging a violation under the disparate trestment
theory. A disparate trestment violation is made out when an individua of a protected group is shown to
have been angled out and treated |ess favorably than others smilarly Stuated on the bass of an
impermissible criterion under Title VII. See Opportunity Comm'n v. Metal Serv. Co., 892 F.2d 341,
347 (3d Cir.1990).



adverseemployment action; and (4) non-membersof the protected classweretreated morefavorably than
the plaintiff. See Goosby v. Johnson & Johnson Medical, Inc., 228 F.3d 313, 318-319 (3d Cir. 2000);
Ezold v. Wolf, Block, Schorr and Solis Cohen, 983 F.2d 509, 522 (3d Cir. 1992).

The parties agree that the fird three prongs needed to establish a prima facie case of racia
discrimination have been established. Miller, ablack man, is a member of a protected class. Thus he
satidfiesthe firs dement. The parties dso agree that when Miller was suspended and terminated from his
employment, he was qudified for the pogtion, and an adverse employment action was taken. Thus, he
satisfies the second and third dements. The partiesdisagree, however, asto whether Miller can establish
that nonmembers of the protected class were trested more favorably.

Miller argues that because two white officers who were “smilarly Stuated” to him were not
suspended or terminated, he has established a prima fadie case of discrimination. In particular, Miller
dams that the two white officers were smilarly stuated to him because they adso lost their wegpons. In
order for anemployee to be consdered smilarly stuated, for the purpose of showing disparate trestment
inTitle VII cases, “the plaintiff must prove that dl of the rdlevant agpects of his employment stuation are
nearly identical to those of the . . . employees whom he dleges were treated more favorably.” Allenv.
Ohio Department of Rehabilitation and Correction, 128 F. Supp. 2d483,492(2001). In other words,
“to be deemed amilarly Stuated, the individuds with whom a plaintiff seeks to be compared mus ‘have
engaged in the same conduct without such differentiating or mitigating circumstancesthat would distinguish
their conduct or the employer’ streatment of themforit.”” Anderson v. Haverford College, 868 F. Supp.
741, 745 (E.D. Pa 1994) (citations omitted).

After reviewing the evidence in the light most favorable to Miller, the court concludes that Miller



was not amilarly situated to the white officers who dso lost their guns. It is undisouted that Miller gave
conflicting accounts of how he lost hiswegpon. Moreover, it is aso undisputed that the two white officers
who logt their guns, but were not suspended or fired, did not give conflicting accounts regarding the loss
of their wegpon. Findly, Miller concedes that he cannot point to another Probation and Parole Officer,
black or white, who engaged in smilar cover-up after losng his or her weapon and who received aless
severesanction. Inlight of these undisputed facts, it cannot be said that the officers outside of the protected
classweretreated withgreater leniency thanMiller. Itisirrdevant that dl of the officerslost their weapons.
Rather, the criticd factors are that Miller gave varying accounts as to how he logt his wegpon and failed
to report the lossin atimely manner. Asopposed to Miller, the two white officersdid not give conflicting
verdons about the loss of ther weapons. Because Miller cannot demondirate that nonmembers of the
protected classwho were amilarly Stuated to hmweretreated morefavorably, he cannot establishaprima
fade case of racid discrimination. See Blanding v. Pennsylvania State Police, 12 F.3d 1303, 1309 (3d
Cir. 1994) (affirming didtrict court’ sfinding that white officerswho were not probationary employeeswere
not amilaly Stuated to black probationary employee even though dl had been involved in incidents of
domestic violence); Allen, 128 F. Supp. 2d, a 494 (holding that a white office was not smilarly situated
to ablack officer who was charged with more offenses than the white officer).
b. Retaliation Claim

After Miller’ ssuspension, and hiscrimindtrid, whichoccurred onMarch 13 and March 16, 1998,

Miller filed a charge of discrimination on March 27, 1998. Theresfter, Miller was terminated by |etter

dated July 22, 1998. Based on these dleged facts, Miller dams that the DOC impermissibly retdiated



againg him for filing a charge of discrimination. See 42 U.S.C. S 2000e-3(a).°

In order to satisfy his prima facie burden withrespect to hisretdiationdam, Miller must show:(1)
that he engaged in protected employee activity; (2) suffered an adverse action by the employer elther after
or contemporaneous with the employee' s protected activity; and (3) athat there was acausal connection
betweenthe employee’ s protected activity and the employer’ sadverse action.” See Krousev. American
Serilizer Co., 126 F.3d 494, 500 (3d Cir. 1997).

After reviewing the factsin the record inthe light most favorable to Miller the court concludes that
he hasnot sufficiently established aprimafedie case of retdiation. It is undisputed that Miller filed acharge
of discrimination and was subsequently fired within gpproximately three months. Thus, the court finds that
Miller meetsthe first two prongs of his primafacie case with respect to retdiation.

Asto the third prong, the court finds that there is a sufficient causd link between Miller’ sconduct
and histermination. Examining the temporal proximity betweenthe employee’ s protected activity and the
adverse employment action is an obvious method by which a plaintiff can proffer circumstantid evidence
“sufficient to raise the inference that [his] protected activity was the likely reason for the adverse action.”
Kachmar v. Sungard Data Systems, Inc., 109 F.3d 173, 177 (3d Cir. 1997). Theeventsa issue must
not only be proximate, but thar timing must be “*unusudly suggestive’ of a retaliatory motive before a

causal link will be inferred.” Krouse v. American Serilizer Co., 126 F.3d at 503. In this case,

*|t shdl be an unlawful employment practice for an employer to discriminate againgt any of his
employees. . . to discriminate againgt any individud . . . because he has opposed any practice made an
unlawful employment practice by this subchapter, or because he has made a charge, testified, asserted,
or participated in any manner in an investigation, proceeding, or hearing under this subchapter.” 42
U.S.C. § 2000e-3(a)
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gpproximately three months passed betweenthe date that Miller filed hisfirst charge of discriminationand
histermination. Thereis no evidence in the record of intervening conduct by Miller that could have lead
to his termination. Congtruing the evidence in the light most favorable to Miller, the court concludes that
he has adequately shown a causd link, and thus, has established a primafacie case of retdiation.

2. L egitimate, Nondiscriminatory Reasoning

After the plantiff establishes a prima facie case of either retdiation or discrimination,® the burden
shifts to the defendant employer to demondirate a legitimate, nondiscriminatory reason for the adverse
employment action.”

The DOC proffered four reasons for Miller’ s termination in the July 22, 1998 termination |etter.
Specificdly, the DOC cited: 1) the loss of the firearm, 2) conflicting accounts of the loss, 3) the failure to
promptly report the loss and 4) the failure to notify his supervisor and submit areport. The court findsthat
the DOC has met itsburdenby proffering legitimate, nondiscriminatory reasons for Miller’ ssuspensonand
termination.

3. Pretext
Oncethe employer stidfiesits” rdaivey light burden,” “the burden of production reboundsto the

plaintiff, who must [then] show by a preponderance of the evidence that the employer's explanation is

®Although the court has found that Miller has failed to establish a prima facie case of
discrimination, the court will discuss the DOC' s proffered reasons for suspending and firing Miller and
whether Miller has proven those reasons to be pretextud in relaion to hisretdiation clam. Under the
McDonnell Douglas three-step burden shifting andyss, the andysisfor Miller’ s discrimination and
retdiation clamsisthe same.

’Although the burden shifts, it isimportant to understand that “[t] he ultimate burden of
persuading the trier of fact that the defendants intentionaly discriminated againgt the plaintiff remains at
dl timeswith the plantiff.” See Burdine, 450 U.S. at 252-53.
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pretextud.” Fuentesv. Perskie, 32 F.3d 759, 763 (3d Cir.1994). A plantiff may then survive summary
judgment by submitting evidence from which a factfinder could reasonably either (1) disbelieve the
employer’ s articulated |egitimate reasons; or (2) believe that an invidious discriminatory reason was more
likdy thannot amotivating or determinative cause of the employer'saction. Stanzialev. Jargowsky, 200
F.3d 101, 105 (3d Cir. 2000); Keller v. Orix Credit Alliance, Inc., 130 F.3d 1101, 1108 (3rd
Cir.1997). Thus, to meet his burden, Miller must proffer sufficient evidence which would dlow a fact
finder to reasonably believe that the nondiscriminatory reasons were ether fabricated, or not the actual
motives for the suspension and termination. See Fuentesv. Perskie, 32 F.3d at 764.

The court finds that Miller has not met this burden. Miller hasfalled to adduce any evidence that
would discredit the DOC’s reasons for suspension and termination or that would demonstrate that
discrimination was more likely than not a determinative factor underlying these actions.

Miller's primary argument is that other officers (white) have lost their weapons and were not
terminated. These white officers were given afive-day suspension, unlike Miller, who was suspended for
several months without pay. On the surface, it appears that the white officers were treated with more
leniency; however, the key reason set forth by the DOC, namdy the fact that Miller gave conflicting
versons of the loss, must be given weight. In order to discredit the DOC's proffered reason for his
suspensionand termination, Miller damsthat he was coerced into giving conflicting accounts about the loss

of hisweapon and that he was acquitted of the crimina charge of falsdly reporting an incident.?

8Miller aso dlaimsthat the DOC' s reasons were pretextua because he did report the loss of his
wegpon in atimey manner. The DOC maintains that Miller was untimely in reporting theloss. The
timeliness of Miller’sreport, of course, depends on when the wegpon was actudly logt. If Miller’sfirst
verson isto be believed, the loss was reported within Sx hours. If the second version is believed,
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Firg, dthough Miller suggests that the second version was a result of police coercion, he has
adduced no afirmaive evidenceto support thisassertion. Miller droveto and fromtheinterview inhisown
car. During questioning, Miller was not under arrest, and he admits that there were no threats or physical
assault. Hesuggeststhat Officer Joseph “verbally coerced” himinto giving the second version by informing
himthat his supervisor had not seen imwithhisweapon or performfieldwork intwo weeks. Miller asserts
that he was worn down under the questioning and said what he thought Officer Joseph wanted to hear.
Under the circumstances of this case, the court cannot conclude that Miller’ swill was overborne. Miller
has extensve training in law enforcement. Before becoming a probation and parole officer, he served as
a member of the Tulsa Police Department in Tulsa, Oklahoma for approximetdy four years. Miller dso
conceded that when he confronting a probationer whom he believed to be untruthful, he would accusethe
individud of being less than candid with im.  Given the lack of evidence of the use of other forms of
coercionduring the interrogation, Miller’ straininginlaw enforcement as a probationand parole officer, and
hisknowledge of interrogationtactics, the court concludesthat no reasonable jury could find that Miller was
tricked into lying by Officer Joseph. Ultimatdy, Miller admitsto giving varying accounts of how hiswegpon
waslogt. Thus, he has not demonstrated that this reason proffered by the DOC was a pretext.

Asto Miller’ sacquittd in the underlying crimind trid, the court findsthat this fact does not creste

a genuine issue for trid because the acquittal does not render the DOC's proffered reasons for the

however, the loss would have been reported almost two weeks after the incident. Because Miller has
given conflicting stories, thisinformation cannot be ascertained. This dispute does not create a genuine
issue of materia fact, however, because Miller hasfailed to offer any evidence demondrating that the
DOC's key reason —that he was terminated because he gave conflicting accounts, was pretextud.
Thus, even if Miller isto be beieved in that he reported the loss within six hours, it appears that he il
lied during the investigation in describing how and when his wegpon was logt.
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sugpension and termination fase, or make the aleged discrimination red.  Although the State failed to
convict Miller, this does not prove him innocent. Miller’s acquittd merdy means that the State faled to

prove each and every dement of the charged offense beyond a reasonable doubt. In order to raise a
genuire issue for trid, Miller “mugt demonstrate such weaknesses, implaushilities, inconsstencies,

incoherencies, or contradictions in the employer’s proffered legitimate reasons for its actions that a
reasonable factfinder could rationdly find them unworthy of credence” Keller v. Orix Credit Alliance,

Inc.,130F.3d 1101, 1108-09 (3d Cir. 1997) (citations omitted). A reasonablejury could not onthebasis
of Miller' s acquittd, or taken together with other facts in the record, reasonably conclude that the DOC
discriminated againgt Miller.

Findly, Miller has faled to demongtrate any evidence that race played arole in his sugpension or
termination. Miller concedesthat no employee of the DOC directed racid epithetstowardshim, or in any
way suggested that his race was an issue in his suspension or termination. Miller has offered no evidence
whichwould demonstrate that any individud at the DOC harbored racid biasagang hm. Most important,
he has offered no evidence whichwould demonstrate that Commissioner Stanley Taylor, the find decison
maker regarding Miller’ stermination, considered his race as a factor. See Blanding, 12 F. 3d at 1309
(affirming digtrict court’ sgrant of summary judgment where plaintiff adduced no evidencethat race played
aroleinhisdischarge). Becausethereisno evidenceintherecord to support asuspicion that racid animus
was an issue in Miller' s sugpenson and termination, Miller has failed to prove that the DOC' s profferred

reasons were pretextua. Therefore, Miller’s damsfor discrimination and retdiation under Title VI fall,
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and the DOC is entitled to judgment as a maiter of law.®
V. CONCLUSION

For the foregoing reasons, the court concludes that Miller hasfaled adduce evidence from which
a reasonable fectfinder could conclude that the DOC's legitimate, non-discriminatory reason for his
sugpension and termination were pretextud.

Therefore, IT ISHEREBY ORDERED that:

C. The defendant’ s motion for summary judgment (D.I. 46) is GRANTED.

Dated: August 28, 2001 Gregory M. Seet
UNITED STATESDISTRICT JUDGE

®In his amended complaint, Miller sets forth state law claims for madicious prosecution, violaion
of the Covenant of Good Faith and Fair Dedling, and violation of Delaware s anti-discrimination statute,
19Dd. C. § 711. Becausethe court is granting the DOC's motion for summary judgment,
supplementa jurisdiction will not be exercised over the state claims and the court will not address these
dams
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